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RESERVE LAW PROGRAM 


The Judge Advocates General of the Army and Navy 
have reached an understanding for inter-service train- 
ing on a reciprocal basis of inactive reserve officer- 
lawyers of their respective services. This will provide 
new opportunities for training of Naval Reserve Officer 
attorneys in areas where there are insufficient officers 
for establishment of Reserve Law Companies. Ampli- 
fying details of the program will be published in a 
subsequent issue of the JAG Journal. 


ADMINISTRATION DIVISION 
LEGAL KITS 


Many Reserve Officers of the Navy and Marine Corps, 
who are lawyers, are assigned duty in line billets upon 
graduation from officer candidate training schools. It 
is anticipated that commands will utilize the legal back- 
ground of these officers by assigning them collateral 
duties of a legal nature. In order to aid these officers 
in the performance of duties assigned, especially where 
legal reference material is not available, legal kits are 
being prepared by the Field Services Branch, Office of 
the Judge Advocate General. These kits will be avail- 
able on request. 





The following is a list of change of duty or station orders 
issued to all officers transferred to or from the Office of the 
Judge Advocate General and to all Navy law specialists re- 
gardiess of assignment. The list includes orders issued before 
25 Oct. 1956. 





RADM William R. Sheeley, USN, from JAG to COUN- 
TRY REPRESENTATIVE and Officer in Charge, 


U. S. SENDING STATE OFFICE, Rome. 


LCDR Roland W. Coffey, USNR, from RECSTA, San 


Diego to lst MAW. 
LTJG John F. X. Finn, USN, from COM 6 to COM 3. 


CAPT Mack K. Greenberg, USN, from PRNC to JAG. 
LCDR William O. Hitchcock, USNR, from COM 11 to 
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RECSTA, San Diego. eer | 
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CDR Charles Hunsicker, USN, from JAG to JAG, West 
Coast. 

CDR Richard C. Hunt, USN, from JAG, West Coast to 
COMSUBCOMNELM/HSA, Naples. 

CDR John C. Keatts, Jr. USN, from COM 14 to JAG. 

CDR Leo J. Meads, USN, from CINCFE to JAG, West 
Coast. 

CDR Ashton C. Miller, Jr. USN, from COM 14 to 
COMINPAC. 

LCDR Edward J. Moloney, USNR, from COMATSPAC 
to COM 14. 

CAPT Ralph T. Moloney, USN, from COMSUBCOM. 
NELM/HSA, Naples to USSSO, Rome. 

LT Thomas J. Moran, USN, from PG Scol, Monterey to 
DESFLOT 65. 

CDR William J. McAvoy, USNR, from FLACTS, Sasebo 
to COM 13. 

CAPT Edwin H. Nichols, USN, from JAG to PRNC. 

CDR Robert F. Nuttman, USN, from Armed Forces 
Staff College, to JAG. 

CAPT Herbert L. Ogden, USN, from JAG, West Coast 
to COM 12 (as Chairman, San Francisco Industrial 
Personnel Security Hearing Board). 

LCDR Joseph E. Ross, USNR, from COM 3 to SIXTH 
FLT. 

LCDR Morris M. Seydel, USN, from JAG to NAS, 
Jacksonville. 

CDR Raymond Von Wolkenten, USN, from COMNAV- 
PHIL to NAVACTS, London. 

CDR J. Russell Verbrycke, III, USN, from JAG to Office 
of Legislative Liaison. 





NOTICE 


SPECIAL COURTS-MARTIAL—GUIDE FOR PRESIDENTS AND 
MEMBERS (NAVEXOS P—1524) 

The following statement of the trial counsel was in- 
advertently omitted from the Routine Trial Guide fora 
Special Court-Martial contained in the subject publica- 
tion and should be inserted after line 14, page 20: 
“TC: No member of the prosecution has acted as 
investigating officer, law officer, court member, or 
as a member of the defense in this case, or as 
counsel for the accused at a pretrial investigation 
or other proceeding involving the same general 
matter.” 
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STATEMENTS AND CONFESSIONS— 


A PROBLEM ARISING FROM ARTICLE 31 
UNIFORM CODE OF MILITARY JUSTICE 


CAPTAIN JOE H. MUNSTER, Jr., USN 


RTICLE 31 OF THE UNIFORM CODE 
OF MILITARY JUSTICE reads as fol- 
lows: 

“ART. 31: Compulsory self-incrimination pro- 
hibited. 

(a) No person subject to this code shall com- 
pel any person to incriminate himself or to 
answer any question the answer to which may 
tend to incriminate him. 

(b) No person subject to this code shall in- 
terrogate, or request any statement from, an 
accused or person suspected of an offense with- 
out first informing him of the nature of the 
accusation and advising him that he does not 
have to make any statement regarding the of- 
fense of which he is accused or suspected and 
that any statement made by him may be used as 
evidence against him in a trial by court-martial. 

(c) No person subject to this code shall com- 
pel any person to make a statement or produce 
evidence before any military tribunal if the 
statement or evidence is not material to the issue 
and may tend to degrade him. 

(d) No statement obtained from any person 
in violation of this article, or through the use 
of coercion, unlawful influence, or unlawful 
inducement shall be received in evidence against 
him in a trial by court-martial.” 

Subdivision (a) is essentially the same pro- 
hibition as that contained in the Fifth Amend- 
ment to the Constitution of the United States. 
The Court of Military Appeals succinctly stated 
the import of the subdivision in U.S. v. Eggers: + 

“Undoubtedly it was the intent of Congress in 
this division of the Article, to secure to persons 
subject to the Code the same rights secured to 
those of the civilian community under the Fifth 
Amendment to the Constitution of the United 
States—no more and no less.” This statement 
was reiterated in U.S. v. Taylor.’ 

Subdivision (c) merely restates the provi- 
sions of former Article of War 24.2 Subdivision 





1. 3 USCMA 191, 11 CMR 191. 
2. 5 USCMA 178, 17 CMR 178. 
3. 41 Stat. 792. 


409579—56 


(d) is, similarly, a restatement of the standard 
rule as to voluntariness of statements and con- 
fessions and forbids their use in courts-martial 
where they are involuntary. In addition, Sub- 
division (d) forbids the use of confessions and 
statements, otherwise voluntary, if secured in 
violation of Article31. None of these particular 
subdivisions cause much difficulty. They are 
restatements of familiar principles which have 
been in existence for years. 

With Subdivision (b) itis another story. On 
its face this subdivision is merely a broadening 
of former Article of War 24 to protect persons 
suspected of offenses as well as those accused of 
offenses. It also requires that the person sus- 
pected or accused of an offense and questioned 
by a person subject to the Code, be warned of 
the nature of the accusation or suspicion and 
informed that no statement need be made, and, 
if any statement be made, it may be used against 
the person, making it. 

The giving of a warning was not required in 
Army practice prior to the amendment to Ar- 
ticle of War 24 in 1948,‘ or in Navy practice 
prior to the effective date of the Code.’ Subse- 
quent to the above mentioned amendment of 
1948, it was held, in Army practice, that where 
an accused was questioned by a superior officer 
in an official capacity the prosecution must show 
the accused was advised of his rights, or was 
specifically aware of them,® and where the ac- 
cused was an experienced officer no warning 
need be given.’ These cases are no longer appli- 
cable. Under Article 31 of the Code, the warn- 
ing and advice must be given where the person 
interrogated is suspected or accused of an of- 
fense and is questioned by someone subject to 
the Code, and this is true even though the per- 
son questioned is well aware of his rights. Fail- 
ure to so warn and advise renders the resulting 
confession or statement inadmissible. These 





4. 62 Stat. 631. 

5. NC&B, Sec. 181. 

6. 80 BR 180, 194; 73 BR 320. 
- 81 BR 356. 


7 
8 U.S. v. Williams, 2 USCMA 430, 9 CMR 60. 
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requirements of Subdivision (b) are said to be 
so important, policy wise, as to cause invocation 
of the doctrine of general prejudice when the 
requirements are not followed.° 

Article 31, by its express terms, applies to 
interrogation only by persons subject to the 
Code. Thus, under Article 31, an accused mem- 
ber of the Armed Services would not have to be 
warned or advised where questioning was con- 
ducted by civilian agents of the Armed Services 
and complete evasion of the requirements of 
Subdivision (b), or the entire Article 31, would 
have been possible simply by having all inter- 
rogations conducted by civilian agents. This 
possibility was recognized by the framers of the 
Manual for Courts-Martial, 1951, who included 
a requirement that confessions and statements 
secured from a person subject to the Code dur- 
ing an official investigation were inadmissible 
if no warning were given.’® It was stated in 
explanation of this Manual provision: 

“* * * Tt remains to be considered why 
Congress limited the force of this legislation 
(Article 31 (b)) to interrogation, or request by 
a person subject to this code. Although this 
question was discussed in the Congressional 
hearings upon the Uniform Code of Military 
Justice (see pages 983-993 of the House Hear- 
ings), there appears to have been no general 
agreement on the subject. It may well be that 
the words ‘person subject to this code’ in Article 
31 (b) were used merely because Congress did 
not desire in this military code to legislate with 
respect to policemen who are not subject or 
could not be made subject to the code * * *. 
Since it would appear to be both logically and 
morally indefensible, from the standpoint of 
making rules for determining the admissibility 
of confessions and admissions, to require that 
the accused or suspect be advised of the right 
against self-incrimination when he is interro- 
gated or requested to make a statement by per- 
sons who are subject to the code, but to dispense 
entirely, and in every case, with such a require- 
ment when he is interrogated or requested to 
make a statement by persons (who may be 
military investigators) who are not subject to 
the code, the text of the Manual has been so 
phrased that civilian military investigators not 
subject to the code, and other investigators not 
subject to the code who are acting in an official 
capacity, must give a warning in those cases 
of interrogation in which the accused or suspect 





9. U. S. v. Taylor, 5 USCMA 178, 17 CMR 178; U. S. v. Williams, 
supra, noted; U. S. v. Wilson and Harvey, 2 USCMA 248, 8 
CMR 48. 

10. 140a, MCM, 1951. 
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is not aware of the right against self-incrimina- 
tion.” » 

The Manual provision commented on does not 
require a warning if the accused or suspect is 
aware of his rights. Thus the rulings of the 
Army boards of review under Article of War 
24” would appear to be applicable. Similarly, 
the Manual provision does not require persons 
not subject to the code to advise an accused or 
suspect of the nature of the accusation or suspi- 
cion. It might appear a gap in the protection 
afforded an accused existed because of these 
omissions. Actually such is not the case. 
Where persons not subject to the code are con- 
ducting an interrogation “in furtherance of any 
military investigation, or in any sense as an 
instrument of the military, then the duty arises 
to furnish sound advice concerning the pro- 
visions of Article 31.” * 

The Manual provision together with the ex- 
planation thereof, above quoted, seemed to in- 
dicate the Congress did not intend to require a 
warning where the interrogation was conducted 
by civilian authorities in furtherance of a civil- 
ian investigation. There were decisions to the 
contrary, however, as two Air Force boards of 
review took the position the Manual term “offi- 
cial investigation” embraced an investigation 
conducted by civilian authorities for their own 
purposes.** An Army board of review took the 
contrary position.” The conflict was resolved 
in U. S. v. Grisham, holding the “official in- 
vestigation” mentioned in 140a, MCM, 1951, 
referred to an official military investigation and 
no warning was required where the investiga- 
tion was totally civilian in character. In its 
decision the Court of Military Appeals said: 

“* * * The ‘official investigation’ referred 
to in paragraph 140a must be taken to mean not 
only an official inquiry, but as well an official 
military investigation. Thus, as we have seen, 





11. Legal and Legislative Basis, Manual for Courts-Martial, 1951, 
pp. 215-216. The Manual provision referred to is that portion 
of 140a, MCM, 1951, reading as follows: 

“Also, in case the confession or admission was obtained by 
interrogation or request during an official investigation (formal 
or informal) in which the accused was a person accused or 
suspected of the offense, the statement may not be received in 
evidence, if affirmative evidence that it was voluntary is re 
quired, unless it is shown that through preliminary warning of 
the right against self-incrimination, or—if the statement was 
not obtained in violation of Article 31b—for some other reason, 
the accused was aware of his right not to make the statement 
and understood that it might be used as evidence against him.” 

12. See Notes 6 and 7, above. 

13. U.S. v. Grisham, 4 USCMA 694, 16 CMR 268. 

14, U. S. v. Bishop and Koch, ACM 9035, 16 CMR 899; U. S. ¥. 
Wiser, ACM S-5198, 9 CMR 748. 

15. U. S. v. Franklin, CM 353954, 8 CMR 513, pet. den., reh. den. 
8 CMR 178. 

16. Supra, Note 13. 
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if persons not subject to the Code—such as 
civilian enforcement authorities—conduct an 
interrogation or request a statement in further- 
ance of any military investigation, or in any 
sense as an instrument of the military, then the 
duty arises to furnish sound advice concerning 
the provisions of Article 31. Otherwise they 
are not required to do so and their failure will 
not operate to deprive the court-martial of any 
statement they may secure.” 

While this decision settled the conflict it 
served to emphasize a problem previously noted 
in U. S. v. Franklin,® supra. In this latter case 
the Board of Review said, “We recognize that 
under some circumstances an investigation by 
civilian authorities may become so interwoven 
with the military as to become a joint venture 
so that the entire proceedings become military 
in nature.” The problem thus becomes one of 
determining, from the circumstances involved, 
whether a civilian investigation has taken on the 
nature of a military investigation so as to re- 
quire an Article 31 (b) warning. 

Normally it would appear that investigations 
conducted by city, county and state officials do 
not necessarily become military investigations 
even though military agents are present, where 
the interrogation is instigated and conducted by 
the agents of the civil government.” The prob- 
lem becomes more complicated, however, where 
civilian investigative units of the Federal gov- 
ernment are involved. 

In 1955 the Secretary of the Navy announced 
a memorandum of understanding between the 
Department of Justice and the Department of 
Defense relating to the investigation and prose- 
cution of crimes over which the two Depart- 
ments had concurrent jurisdiction.2® The 
jurisdictional field of the military and of the 
Federal Bureau of Investigation was delineated. 
It was specifically stated that in those areas 
within the investigative jurisdiction of the Fed- 
eral Bureau of Investigation, that organization 
must be notified and may, at its option as di- 
rected by the Department of Justice, take charge 
of the investigation even to the complete exclu- 
sion of military agents. If the resulting inves- 
tigation leads to prosecution by the Federal 
District Attorney there is no problem as the 
requirements of Article 31 (b) do not apply to 
Federal Courts. In many instances, however, 
the Federal District Attorney does not desire to 


17. 16 CMR 268, 271. 

18. Supra, Note 15. 

19. U. S. v. Grisham, supra, and U. S. v. Franklin, supra. 
20. SECNAVINST. 6820.2 of 20 October 1955. 





prosecute and the military personnel involved 


- are returned to the military for such disciplinary 


action as the military authorities may deem 
appropriate. What is the situation under such 
circumstances? Was the investigation so closely 
interwoven with the military as to become a 
joint venture? Did the Federal Bureau of In- 
vestigation conduct the interrogation “in fur- 
therance of any military investigation or in any 
sense as an instrumentality of the military?” 
The admissibility of any confession or statement 
secured in the course of an investigation hinges 
upon the answers to the above qu2stions where 
no Article 31 (b) warning is given. 

In such circumstances an accused might well 
contend the Federal Bureau of Investigation 
had conducted the investigation for the military, 
even though the investigatory jurisdiction was 
exclusive under the memorandum of under- 
standing. Such a contention might be even 
more effective where other governmental in- 
vestigative units, such as postal inspection, 
Treasury agents, etc., were brought into an 
investigation by military authorities, for no 
memorandum of understanding or express delin- 
eation of investigative jurisdiction exists as to 
these latter units. 

The Court of Military Appeals in the Grisham 
case, supra, stated it would measure the facts 
of that case against the yardstick it had adopted, 
the yardstick apparently being the language 
quoted therefrom.** The rule thus seems to be 
that each case will be considered on its own 
facts. In the absence of an Article 31 (b) 
warning, therefore, there can be no certainty 
any statement or confession secured under the 
circumstances herein outlined will be admissi- 
ble, a situation which might result in failure of 
the Government’s case in a military trial. 

The solution to the problem seems relatively 
simple. Normally, all investigative units of the 
Federal Government give some type of warning 
prior to interrogating a suspect. The typical 
non-military type of warning is substantially 
that of Article 31 (b) in all respects but one; 
the person interrogated is usually not informed 
of the offense of which he is suspected or ac- 
cused. The inclusion of this portion of the 
Article 31 (b) warning should not prove on- 
erous to the non-military governmental investi- 
gative units. It does not appear to have handi- 
capped civilian agents of the Office of the Naval 
Intelligence or of the C. I. D. These non-mili- 
tary investigators need not, however, give the 
Article 31 (b) warning themselves. It is suffi- 





21. Supra, Note 13. 
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cient that the warning be given”? and under 
normal circumstances a military representative 
is present when military personnel are interro- 
gated. 

In the absence of any definitive ruling by the 
U. S. Court of Military Appeals on the point 
here involved—and it appears no such ruling 
could be made if the facts in each case must be 





22, U.S. v. Radford, ACM 8900, 17 CMR 595. 


measured against the yardstick of the Grisham 
case—the only safe course to follow is to give the 
Article 31 (b) warning. This action would in- 
sure the admissibility of the statement or con- 
fession, it being otherwise admissible, whether 
or not the Federal Bureau of Investigation, or 
other governmental investigative organization, 
was acting “in furtherance of any military in- 
vestigation or in any sense as an instrument of 
the military.” 





CMR DIGESTS 


The purpose of this column is to help you keep abreast of 
current trends in naval law. These digests do not necessarily 
include every point of law covered by the original report or 
opinion. Matter appearing in this column is for informational 
purposes only. 


NOTE: The Supreme Court has granted a petition for 
rehearing in the cases of Kinsella v. Krueger and Reid 
v. Covert (Court-Martial jurisdiction over civilians who 
because of their location and status come within the 
provision of Article 2 (11), UCMJ.) — U. S. —, 25 
L. W. 3136. (See August 1956, JAG Journal page 9.) 





INSTRUCTIONS—lIssue of a mistake of fact raised by defense— 
portion of instruction on that issue which required court to believe 
defense beyond reasonable doubt in order to acquit was erroneous 
and it was held that proper judicial guidance was not given. 


@ The accused was convicted of bigamy, in violation of 
Article 134, UCMJ. He was sentenced to a BCD, par- 


tial forfeitures, confinement at hard labor for six 
months, and reduction in grade. 

“The convening authority reduced the forfeitures and 
the confinement at hard labor to two months, ‘but the 
execution of that portion thereof adjudging bad conduct 
discharge is suspended until the accused’s release from 
confinement or until completion of appellate review, 
whichever is the later date.’ The board of review, with 
one member dissenting, affirmed the findings and sen- 
tence.” The Court of Military Appeals “granted re- 
view to determine whether or not the law officer erred 
in instructing the court that the accused has the burden 
to prove beyond a reasonable doubt his defense of a 
mistake of fact.” 

The law officer found under the facts “that a defensive 
issue of mistake of fact had been raised” and instructed 
the court as follows: 

“*Now, the defense in this case has introduced evi- 
dence tending to show that at the time of the alleged 
bigamous marriage * * * the accused was under the 
mistaken belief that he was no longer married * * *. 
You are advised that a mistake of fact, which is an 
honest and reasonable belief in the existence of circum- 
stances which if true would make an act innocent, is a 
good defense to bigamy. Thus, a person who at the 
time of his alleged wrongful and bigamous marriage had 
an honest and reasonable belief that his prior marriage 
had ceased to exist cannot be found guilty of bigamy 
even though he may have been mistaken in that belief. 
Such belief must not only have been honest but it must 
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also have been reasonable; that is, it must have been 
based on information which would indicate to a reason- 
able man that his prior marriage had ceased to exist. 
It follows from what I have said that if you believe from 
the evidence beyond a reasonable doubt that the accused 
had been informed that his first wife had been divorced 
from him and that he used due care to ascertain the 
truth and had, considering all the circumstances, reason 
to believe and did honestly believe at the time of his 
marriage to his second wife that his former wife had 
divorced him, you should find him not guilty. On the 
other hand, if you believe from the evidence beyond a 
reasonable doubt that the accused was laboring under an 
honest mistake of fact as to his first wife’s divorce from 
him at the time he married his second wife but you be- 
lieve such mistake was not reasonable in that it arose 
from a want of proper care on his part to ascertain the 
true situation, then such mistake will not avail him as a 
defense in this case.’ [Emphasis supplied.]” 

The Court reasoned that “under the law officer’s in- 
struction in order to acquit, the court was required to 
believe the defense of the accused beyond a reasonable 
doubt. This placed on the accused the burden of proof 
in his defense. It was not necessary for the accused to 
prove the truth of his contentions beyond a reasonable 
doubt. It was enough if his testimony raised in the 
minds of the court a reasonable doubt.” 

Turning to the argument advanced by the Govern- 
ment, “that taken as a whole the instruction did not 
prejudice the accused; that in other portions of his 
instructions the law officer correctly instructed on rea- 
sonable doubt’, the Court concluded, that “the law is 
well settled that the ‘instruction as a whole’ test is 
inapplicable where the court has been instructed both 
rightly and wrongly on a material issue’; that “the 
correct instruction does not cancel out the prejudicial 
taint of the erroneous one”; and that “if two instruc- 
tions are in direct conflict and one is clearly prejudicial 
the rule of the correct instruction as a whole does not 
apply.” 

Pointing out that “this Court will not speculate as 
to the possible interpretation of an erroneous instruc- 
tion,” and further that “in our system of military 
jurisprudence the guilt of the accused may only be 
ascertained by the members of the court under proper 
judicial guidance by the law officer,” the Court held that 
proper judicial guidance was not given in this case.” 

The decision of the board of review was reversed, 
and the record of trial is returned for a rehearing. U. S. 
v. Noe, 7 USCMA 408, 22 CMR 198. 
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Mr. Healy, a former Lieutenant in the Navy and a 
member of the law firm of Nelson, Healy, Baillie and 
Burke, New York City, presented this article as an 
address at the Annual Convention of the Federal 
Bar Association before the Admiralty and Maritime 
Law Committee. It is an up-to-date résumé of 
the legal effect of radar, of interest to both conning 
officer and lawyer. The article is also being pub- 
lished in the Proceedings of the Merchant Marine 
Council, United States Coast Guard. 































































































HE DISASTROUS COLLISION between 
T the Andrea Doria and the Stockholm has 
captured the attention, not only of the admiralty 
bar, but of the public as a whole. Here were 
two of the finest ships afloat, each equipped with 
the most modern radar and other modern navi- 
gational aids, and yet they came together in the 
open sea with tragic consequences which are 
only too well known to all of us. 

The press and the public immediately raised 
the question: How could such a thing happen, 
when both vessels were equipped with radar? 
Such a question is the result of a popular mis- 
conception of the function of radar on ship- 
board. Many people conceive of radar as some- 
thing in the nature of television. They have 
the notion that a radar screen is like a TV screen 
upon which may be seen all vessels and other 
objects within the range of the radar set. 

As admiralty attorneys we all know that un- 
fortunately this is not the case. Another vessel 
will appear on a radar screen merely as a min- 
ute dot of light, or “pip”, as it is usually called, 
and the “pip” will appear motionless, even 
though it may represent a vessel proceeding at 
avery high rate of speed. A single observation 
will reveal neither the course nor the speed of 
the other vessel, but only its bearing, that is, its 
direction in relation to true north or in relation 
to the heading of the radar vessel, and its dis- 
tance from the radar vessel. 

To be of any further value, a radar observa- 
tion must be repeated several times, and the 
observations must be plotted on a plotting sheet, 
a Hydrographic Office “maneuvering board’’, or 











































































































































































































































THE LEGAL EFFECT OF RADAR 
IN MARINE COLLISIONS 


NICHOLAS J. HEALY, 3rd. 






a transparent plotting device fitted over the 
radar screen itself. A line drawn between the 
positions so plotted will then indicate the ob- 
served vessel’s relative course. By measuring 
the distance between the plotted positions to 
scale, and noting the time when each position 
was observed, the approximate speed of the ob- 
served vessel can be readily calculated. The 
navigator then knows whether or not his vessel 
and the observed vessel are on “collision” 
courses, that is, courses which, in the absence of 
a Change in course or speed on the part of one or 
both of the two vessels involved, are likely to 
bring them into collision. 

It will thus be seen that radar equipment is 
useless as an aid in the avoidance of collision 
unless it is skillfully handled and unless the 
information which it furnishes is accurately 
plotted and properly interpreted. It is here 
that the human element becomes of importance 
and human failure can be so disastrous. 

As admiralty attorneys we know that radar 
has resulted in a marked decrease in the number 
of collisions at sea, but that collisions still do 
occur between radar equipped vessels. Fur- 
thermore, we know that in the hands of an 
incompetent operator, radar sometimes pro- 
duces a false sense of security which will lead 
him to continue at a high rate of speed in areas 
of limited visibility, so that if a collision does 
occur, the resulting damage will be extremely 
severe. 

Some seventeen radar cases have already 
been decided in American, English and 
Canadian courts, and it is safe to assume that 
many times that number have been either set- 
tled before trial or are still awaiting trial. The 
decided cases have not resolved all of the legal 
questions which the advent of radar has created, 
but they have resolved some of them. We shall 
attempt to summarize these questions and the 
answers to such of them as have been answered 
by the courts. 


1.) Is lack of radar equipment a fault? 

No statute or regulation requires a merchant 
vessel to be radar-equipped. There may come 
a time when Congress will see fit to enact legis- 
lation requiring radar, at least on sea-going 
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passenger and cargo vessels. If such a statute 
is passed, its violation will of course impose on 
the violator the burden of proving that the ab- 
sence of radar not only did not, but could not 
have contributed to a collision. This would be 
an application of the familiar rule of The Penn- 


sylvania.'. Furthermore, even prior to the en- 
actment of any such legislation, there may come 
a time when radar will be so generally accepted 
as standard equipment that failure to have it 
on board a vessel will be considered by the courts 
as constituting an unseaworthy condition, and 
vessels without it may be held at fault for colli- 
sions which could have been avoided by the 
proper use of radar.’ 

2.) Is a vessel equipped with radar at fault 
for a collision resulting from her failure to use 
it at all? 

This question was answered in the affirmative 
in the first American radar case ever decided. 
In The Thomas Barry-The Medford,’ a fog col- 
lision occurred between a radar-equipped army 
transport and a fishing trawler. On the morn- 
ing of October 21, 1945, the Barry, proceeding 
from New York to Le Havre with troops, was 
steering an easterly course. When about 125 
miles east of Nantucket Lightship, she sighted 
a heavy fog bank ahead, but nevertheless main- 
tained her full speed of 18 knots. About 22 
minutes later she entered the fog bank, still 
under a full bell. A minute later she struck the 
starboard side of the Medford, which she did 
not see until the vessels were only 200 or 300 
feet apart. The Medford had been trawling at 
3 knots on a southerly course. She sank in a 
matter of minutes. Seven men on the schooner 
lost their lives and two were severely injured. 

The Barry was equipped with a Navy type 
radar and there were two rated Navy radar- 
men in her crew. Despite her excessive speed 
and the dense fog conditions ahead, the Barry’s 
radar equipment was never used. Her master 
claimed that he endeavored to find the radar- 
men some time before entering the fog bank, 
but apparently did not persist in his attempt, 





1. 86 U. S. 125. 

2. See The Davila-The Wilkes, 88 F. Supp. 158, 1950 A. M. C. 631 
(D. Mass.), where the Court found that a destroyer was not 
deficient for lack of navigational redar equipment in 1942. 
Compare The Chusan (1955) 2 Lloyds List L. R. 685 (Adm. Div.), 
where the Court said that one could “expect” to find a modern 
vessel equipped with radar. 

3. 1946 A. M. C. 795 (E. D. N. Y. 1946). For discussion of this 
case, see 32 Cornell L. Q. 570; 33 Virginia L. Rev. 71; 21 Tulane 
L. Rev. 106; “Radar and the Regulations for the Prevention of 
Collisions at Sea’, by Capt. G. C. Saul, F. R. A. S., A. LN. A., 
published in the 1947 Journal of the Honorable Company of 
Master Mariners, p. 610, and “Radar and the Rule of the Road”, 
by Capt. W. H. Coombs, C. B. E., published in the 1949 Journal, 

p. 46. 
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and made no use of the public address system, 
although the vessel was equipped with one. In 
condemning the Barry for the tragic conse- 
quences of this neglect, the Court stated in its 
opinion : 

“The failure of the Barry to use her radar is the 
most serious and sinister aspect of these causes. The 
perfection of that device is thought to have invoked a 
new concept of the responsibilities attaching to vessels 
so equipped, touching their handling and operation in 
or near a fogbound area. * * * The stipulated proof 
here is that the offending ship could have informed her- 
self of the presence and track of the Medford in abun- 
dant time to have avoided by a wide margin any danger 
whatever of striking her. Under such circumstances, 
it is impossible to yield to the argument for the Barry, 
that her conduct is to be condoned to any extent, in view 
of her failure to employ the very device which was in- 
stalled to prevent a collision, and to operate which she 
carried two men having special rating in the U. S. Navy 
to attest their qualifications, and who had no duty on 
the ship other than to operate the radar unit.” 


There was no appeal. 

In a more recent case, The Duke of York— 
The Haiti Victory,* the doctrine of The Thomas 
Barry was restricted to a situation where the 
necessity for the use of radar is, or should be 
apparent to the navigator of the radar-equipped 
vessel. The Haiti Victory had been proceeding 
in clear weather and the Duke was concealed in 
a fog patch on the Victory ship’s starboard bow, 
the existence of which her navigator had no rea- 
son to suspect. The District Court, in exoner- 
ating Victory, said: 

“His failure to see the Duke was not negligence, for 
it was not the result of neglect of an obligation. No 
obscurity obligated him to use his radar, and there was 
nothing else to put him on notice of any need for it.” 


The decision was affirmed on appeal. 

In line with The Thomas Barry is a recent 
English case, The Esso Plymouth.® There, both 
vessels were held at fault for a collision in a 
bank of smoke. 
equipped with radar of a type which took three 
minutes to warm up, but her navigator failed 
to switch it on in time, although he knew that 
his vessel was approaching the smoke bank. In 
commenting on the faults of the Esso Plymouth, 
the Admiralty Division of the High Court of 
Justice had this to say: 

“Moreover, the Esso Plymouth had on board a poten- 


tial silent look-out, which could have been used if it had 
been made available in time. In saying that I am speak- 





4. 131 F. Supp. 712 (E. D. Va.), Aff’d 230 F. 2d 139 (4th Cir 
1956); 1956 A. M. 275; cert. granted 352 U. S. 821 (Question 
limited to right of claimants to implead each other under Adm. 
Rule 56 in a limitation proceeding.) 

5. (1955) 1 Lloyd’s List L. R. 429 (Adm. Div.). 
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ing of her radar instrument. * * * I can think of no 
good reason why there was that unfortunate delay in 
switching on the radar of the Esso Plymouth. But, 
again that is only part of the major charge of bad 
look-out, which resulted in her, like the Elblag, blunder- 
ing into this bank of smoke at high speed.” 


Of course, if the navigator has good reason 
to believe that the information which he is re- 
ceiving on the radar screen is inaccurate, he 
should not rely upon it. In The Isaac T. 
Mann—The Esso Aruba,’ the Court exonerated 
the Mann, whose master had secured the vessel’s 
radar equipment when he found that its proper 
functioning was being hampered by “a lot of 
interference”. The Court said: 


“Advocate for the Aruba argues that the Mann was 
at fault because it discontinued using its radar sometime 
before the collision. Captain Keating had been using 
the radar aboard the Mann on a five-mile range for the 
passage between Providence and Sandy Point; on the 
five-mile range false targets were picked up. ‘We were 
getting quite a lot of interference.’ Captain Keating 
iestified. At the time the Mann ran into fog he ‘gave 
up trying to use the radar because the objects were so 
hard to make out.’ I find that Captain Keating under 
all the attending facts and circumstances, was not 
negligent in discontinuing the use of the radar. While 
radar is one of the greatest boons devised for navigation, 
it is not a fixed and invariable rule that the navigator 
must use it in all events. There might well be times 
when the continued use of radar by a navigator who 
was uncertain of the results he was observing and un- 
willing to place reliance thereon might well be foolhardy 
and hazardous. There should be a certain discretion 
allowed competent and experienced ship-handlers to use 
or not use radar as the circumstances of the moment 
require.” 


There is no suggestion in the opinion that the 
“interference” was the result of any defect in 
the radar equipment itself. This leads to the 
consideration of our third question: 


3.) Is it a fault to fail to maintain radar 
equipment in an efficient state of repair? 

This question is still to be squarely decided 
by the courts. However, in The Duke of York— 
The Haiti Victory, to which reference has pre- 
viously been made, the District Court indicated 
that such a failure may constitute a fault. I 
quote from the opinion: 


“At this point it is well to refer to the Duke’s radar. 
Its use would have avoided the collision and its unavail- 
ableness was due to neglect of repair. There was ample 
warning—a day or two—of its disrepair. Had it been 
in operation, the situation so urgently demanding its 
services, omission to use it would clearly have been negli- 
gence. However, as the Duke of York’s excessive speed 
was the predominant fault leading to the collision, it is 





6. 94 F. Supp. 486, 1950 A. M. C. 1771 (D. Mass. 1950). 





not necessary in this case to pass upon the question of 
whether or not, in the absence of statute requiring radar, 
a lack of diligence in maintaining existing radar facili- 
ties is negligence.” 


If failure to use radar when conditions war- 
rant is a fault, it would seem logical to hold that 
negligent failure to have it ready for use is like- 
wise a fault. This is but an application of the 
settled principle that a vessel must make use of 
all the means at hand to avoid a collision. Ina 
sense this may impose a burden on the vessel 
which carries radar equipment which the vessel 
without such equipment does not share, but in 
principle it is little different from expecting a 
steamship to maintain her machinery properly, 
even though a sailing vessel may have no 
machinery at all. 


4.) Is failure to interpret radar information 
correctly a fault? 

Here the answer is clearly “Yes”, according 
to American, English and Canadian decisions 
alike.’ As the Supreme Court of Canada said 
in one of these, The Chinook-The Dagmar Salen: 


“If radar is to furnish a new sight through fog, then 
the report which it brings must be interpreted by active 
and constant intelligence on the part of the operator.” 


5.) Is radar a substitute for a visual lookout, 
or any other requirement of good seamanship? 

That a vessel must maintain a good lookout 
has been called by the courts “the first rule of 
the Admiralty.” The necessity for a proper 
lookout is recognized by Rule 29 of the Rules 
of the Road at Sea, the rule of good seamanship. 

The decisions make it clear that the posting 
of a visual lookout may not be dispensed with 
in the case of a radar-equipped vessel. Thus, 
in The Anna Salem, the Court said: 


“As I mentioned at the outset of this judgment, this 
is an unhappy case of collision between two well-found 
ships, both equipped with every modern aid to naviga- 
tion, including radar. It is a melancholy reflection that 
the collision probably would not have happened if the 
ships had not been equipped with radar. These scien- 
tific installations, and particularly radar, are potentially 
most valuable instruments for increasing safety at sea, 
but they only remain valuable if they are intelligently 
used, and if the officers responsible for working them 
work them and interpret them with intelligence.- That 
is only another way, I think, of saying that a good look- 





7. The Southport, (1949) 82 Lioyd’s List L. R. 862 (Adm. Div.) ; 
The Meteor, 121 F. Supp. 830, 1954 A. M. C. 1921 (E. D. Mich. 
1954): The Chi k-The Dag Salen (Supreme Court of 





Canada) 1951 A. M. C. 1253; The Anna Salem (1954) 1 Lloyd’s 
List L. R. 475 (Adm. Div.) 

8. The Bucentaur-The Wilson Victory 125 F. Supp. 42 (S. D. N. Y. 
1955); The Anna Salem (1954) 1 Lioyd’s List L. R. 475 (Adm. 
Div.); The Triton-The Baranof (Exchequer Court of Canada) 
1953 A. M. C. 393. 
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out must be maintained. A good look-out involves not 
only a visual look-out, and not only the use of ears, 
but it also involves the intelligent interpretation of the 
data received by way of these various scientific instru- 
ments. This collision ought never to have happened, 
and certainly would not have happened if both vessels 
had made intelligent use of the scientific instruments 
with which they were equipped.” 


6.) Is a position obtained by radar an “ascer- 
tained” position within the meaning of Rule 16 
of the Rules of the Road at Sea? 


The second part of Rule 16 requires a vessel 
hearing, apparently forward of her beam, the 
fog signal of another vessel, the position of 
which is not ascertained, to stop her engines, if 
the circumstances permit, and then navigate 
with caution until danger of collision is over. 

In dealing with this problem in a recent case 
The Prins Alexander,’ the House of Lords had 
this to say: 

“There are obviously possibilities of error in the use 
of PPI. There should be, we are advised, in circum- 
stances such as the present, continuous observation by 
one man and plotting of bearings if reliable infer- 
ences are to be drawn. Art. 16 stands, and it is to be 
noted that the new Rule which has now replaced it is 
in substantially the same terms. It may be that proper 
observations on a PPI can ‘ascertain’ the position of a 
vessel in the sense explained by Lord MacMillan. They 
cleariy did not do so in this case so far as the N. O. 
Rogenaes is concerned.” 


It appears from this quotation that the House 
of Lords recognizes the theoretical possibility 
of a radar position being an “ascertained” posi- 
tion. However, as a practical matter, if a radar 
vessel should fail to stop her engines upon hear- 
ing a fog signal apparently forward of her beam, 
it is difficult to see how she could convince a 
court that the position was in fact an “ascer- 
tained” position, and that she was therefore 
without fault for a collision following her fail- 
ure to stop. 

Radar has a minimum as well as a maximum 
range. Weather and “sea return” affect the 
“picture” shown on the scope. Small objects 
are difficult to detect, and wooden vessels some- 
times give a poor “echo”..° Bearing these and 
radar’s other limitations in mind, and remem- 
bering how deceptive fog signals can be, how 
can a navigator possibly be said to have ascer- 
tained that the fog signal from a vessel which 
he cannot see with his eyes has been sounded 
by a vessel which the radar scope indicates is 
going to pass clear? There is no rule of the 


9. (1955) 2 Lloyd’s List L. R. 1 (Adm. Div.), See, also, The Anna 
Salem (1954) 1 Lloyd’s List L. R. 475 (Adm. Div.) 

10. “Electronic Navigational Aids” pp. 44-5. Published by the 

United States Coast Guard, 1945. 
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road which has been more stringently applied 
than Article 16. 

Unless certainty exists, the engines must be 
stopped, and stopped at once. Otherwise, the 
navigator acts at his peril and his vessel will 
be held at fault if collision follows." While 
there is a possibility, however remote, that the 
signal is from a vessel within the minimum 
range of the radar’s effectiveness, from a target 
obscured because of “sea return” or because of 
a “blind spot”, or for any other reason, there 
would seem to be a violation of Article 16 if the 
engines are not stopped immediately. 


7.) In fog or other areas of limited visibility, 
does the use of radar permit a vessel to proceed 
at a speed which would otherwise be considered 
immoderate? 

This question is perhaps the most important 
of all. 

The first part of Rule 16 requires ‘“‘moderate” 
speed in fog. The courts recognize that “mod- 
erate” is a relative term: It means one speed in 
light fog and another in heavy. Likewise, it 
means one speed for a highly maneuverable ves- 
sel, and another for a vessel with poor backing 
power. Taking both of these variables into 
account, the courts have generally interpreted 
“moderate” speed to mean a speed sufficiently 
low to permit the vessel to take her way off (by 
stopping and backing) within half the limit of 
visibility.?” 

It is common knowledge that most radar- 
equipped vessels, and particularly passenger and 
cargo liners, which operate on fixed schedules, 
pay scant heed to this interpretation of Arti- 
cle 16. 

No case thus far decided has squarely held 
that a radar-equipped vessel must proceed slow 
enough to be able to take her headway off within 
half the limit of visibility. Nevertheless, it may 
be gathered from the decisions that a vessel 
exceeding such a speed will be held at fault if 
a collision results. 

A typical case is The Southport," where the 
Court stated the proposition in this way: 


“The point raised by Mr. Hayward (the Southport’s 
proctor), namely, that a speed in fog which would in 
ordinary circumstances be regarded as excessive may 
still be a moderate speed under Article 16 of the Regu- 
lations for a vessel fitted with radar, will, no doubt, 
have to be decided in some future case. The proposition 
seems to me to involve at least an assumption that a 
vessel fitted with radar in fact makes proper use of the 








11. The Selja-The Beaver, 243 U. S. 291. 
12. The Umbria, 166 U. S. 404. 
13. (1949), 82 Lloyd’s List L. R. 862 (Adm. Div.). 
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apparatus with which she is fitted. I am satisfied in 
the present case that those on board the Southport who 
were concerned with the radar apparatus made no proper 
use of their instrument, and are consequently not en- 
titled to rely upon the fact that they had facilities, of 
which they made no intelligent use, to excuse them for 
proceeding in thick fog at a speed which, but for the 
existence of such facilities, would have been highly ex- 
cessive. It seems to me, moreover, that if Mr. Hayward’s 
proposition were accepted to the full, while a vessel 
equipped with radar might escape blame for proceeding 
at high speed in fog, she would quite probably be found 
to blame if a collision ensued for failing to keep a good 
look-out on her radar screen. In the present case I 
prefer to find the Southport to blame for initial speed 
and for retaining an excessive speed until she heard the 
whistle of the Finborg.” 


In the more recent case, The Chusan,™ there 
was no continuous watch maintained on the 
radar screen and the Chusan was not aware of 
the other vessel’s presence until her signal was 
heard. In holding the Chusan one-fourth to 
blame, the Admiralty Division of the High Court 
of Justice stated: 


“T have come to the conclusion that for a vessel of 
this character, navigating in this area in these condi- 
tions of visibility, and in circumstances in which a con- 
tinuous watch was not being kept on the radar, a speed 
of seven knots was excessive. I find no other fault with 
the Chusan, but I do not see that I can avoid concluding 
that the excessive speed of the Chusan was a factor 
contributing to the collision. 

“* * * T wish to make it abundantly clear that what 
I have said is not to be interpreted as meaning that a 
vessel which does maintain a continuous watch on her 
radar is thereby entitled to proceed at an excessive speed 
in fog. I hope that nothing I have said in this case can 
be twisted round and used in future cases in such a 
way that it may seem to justify a speed which would 
otherwise be excessive, merely on the basis of a con- 
tinuous watch being maintained on the radar set. I 
approach the matter in this way. It seems to me part 
of any seaman’s duty, in the exercise of reasonable care, 
to take full advantage of any equipment with which his 
vessel is equipped. After all, a radar set is not the 
only kind of equipment with which one expects a modern 
steamship to be supplied. It is the fact that this equip- 
ment is supplied to be used, and used intelligently; but 
Iam far from saying that the use of this equipment can 
be prayed in aid so as to justify navigation that would 
otherwise be reckless.” 


The Bucentaur-The Wilson Victory” is a 
good illustration of the reasons why the “half 
limit of visibility” interpretation of the mod- 
erate speed rule should not be modified in the 
case of a radar-equipped vessel. I quote from 
the opinion: 





“Thai fifteen knots was not a reasonable speed under 
the prevailing conditions is perhaps demonstrated by 
action taken four hours earlier, at 2332, when fog be- 
came thick. At that time the captain ordered engines 
half ahead. Thus, the standard of prudent conduct was 
set by the master himself. Why wasn’t the same cau- 
tion exercised shortly before the collision under similar, 
if not more difficult, weather conditions? 

“There is upon this record no plausible explanation 
for failure to exercise the same caution displayed earlier 
when the Wilson Victory was slowed down in heavy 
fog unless we accept the pilot’s statetnent that con- 
siderable reliance was placed upon radar. Although 
the captain disavowed such reliance, the pilot admitted 
that if radar had not been in operation speed would 
have been reduced. True it is that at 0342 a ship was 
seen through the radarscope three miles off the port 
quarter, but the rapidly deteriorating weather and the 
known presence of low-lying fishing vessels in the area 
did not warrant maintaining speed at fifteen knots 
because radar was in operation. Radar is an aid, not 
a substitute, for prudent seamanship. Respondent’s 
expert conceded that the radar model on the Wilson 
Victory could readily miss low-lying ships or fishing 
trawlers such as the Bucentaur. The fact is that radar 
did not pick up the Bucentaur before it was struck.” 

Unless and until radar is made fool-proof, and 
unless and until all vessels are required to have 
and use radar equipment, the interpretation 
which the courts have already put upon the first 
part of Article 16 will probably remain un- 
changed, and a vessel, even if radar-equipped, 
will be condemned for violating the rule if her 
speed in fog is such that she cannot stop within 
half the limit of actual visibility. 

It may be fitting to close with the language 
of the Court in The Hindoo-The Australia Star,* 


one of the earliest radar decisions: 


“The notion that a ship, equipped with radar, may, 
once her navigation and range lights are bright, plunge 
through the seas at 16 knots in the hope that all other 
craft will keep clear of it cannot be accepted as a rule 
of safe and prudent navigation. * * * It has been sug- 
gested that to hold the Australia Star at fault is to 
penalize her because of her equipment with radar. 
That is a misconception. The conduct which is regarded 
as negligent on the part of a person of sound vision is 
not the same as that which is condemned when prac- 
ticed by the blind. The fault of the Australia Star is 
that she chose to remain blind when she had the means 
to see. 

“Prudent navigation involves taking advantage of all 
the safety devices at hand. Insofar as it is the judicial 
function to fit scientific discoveries into the framework 
of laws not tailored to their measures, the function 
should be carried out with an eye to the general purposes 
of the law, and to desirable social ends.” 





14. (1955), 2 Lloyd’s List L. R. (Adm. Div.). 
15, 125 F. Supp. 42, 1955 A. M. C. 142 (S. D. N. Y. 1955). 





16. 172 F. 2d 472, 1949 A. M. C. 423 (2d Cir. 1949), cert. denied, 
338 U. S. 823. 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 





ENTITLEMENT TO PAY—Retired enlisted men 


@ A United States District Court held that certain 
retired enlisted men were unlawfully ordered to active 
duty for the purpose of court-martial, a purpose not 
contemplated by the Act of March 3, 1951, as amended. 
Pursuant to the order of the District Court the men 
were allowed to return home. No written orders were 
issued by naval authorities to “cancel” or terminate 
their orders to active duty, while consideration was 
being given to appealing the order of the District Court. 
Notwithstanding the absence of written orders to that 
effect, it may be assumed that the action of the naval 
authorities in allowing these retired enlisted men to 
return to their homes was intended as a full and com- 
plete compliance with the order of the District Court 
and, within the contemplation of the pay statutes, a 
release from active duty and reversion to an inactive 
status on the retired list. Accordingly the men, not 
being entitled to active duty pay, are entitled to their 
retired pay provided they have not lost their right to 
such pay under some other proceedings or action in the 
case. CompGen Decision B—128883, 21 September 1956. 


MILITARY PERSONNEL—DISABILITY RETIRED PAY—Reservists in- 
jured en route to duty station 


@ A reservist authorized to travel by privately-owned 
automobile to duty for a period of less than thirty days 
who was injured in an automobile accident en route 
on the day on which it would have been necessary to 
depart by rail to reach the duty station on the reporting 
date, would be entitled to active duty pay for the com- 
plete day of travel regardless of whether the injury 
occurred before or after the necessary departure time 
by rail, and, as a result, the member may be considered 
on active duty for disability retirement pay. 

A Naval Reservist who, after denial of disability re- 
tirement pay for an injury which occurred en route to 
training, received benefits under Federal Employees’ 
Compensation Act may not be regarded as having made 
an election under Section 4 of the Naval Aviation Per- 
sonnel Act of 1940, 34 U. S. C. 855 c—3, and the mem- 
ber on determination of eligibility for disability 
retirement pay under Section 402(c) of the Career 
Compensation Act of 1949, may elect to receive dis- 
ability retirement pay from the date his name is placed 
on the retired list provided the compensation payments 
received for such period are refunded. CompGen De- 
cision B—128984, 28 September 1956. 


MILITARY PERSONNEL—Pay during periods of confinement await- 
ing trial by foreign civil authorities. 

@ A member of the uniformed services who is confined 
by United States military authorities for trial in a 
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Prepared by the Fiscal and Taxation Branch 
Office of the Judge Advocate Genercl 


Japanese civil court, as a result of apprehension by 
either the United States Military or Japanese authori- 
ties, is regarded as constructively absent from duty dur- 
ing the period of pretrial confinement if convicted, so 
as to be precluded from receiving pay and allowances 
during such absence, unless the absence is excused as 
unavoidable. 

A serviceman who is apprehended and confined by 
United States military authorities for charge by proper 
process in a Japanese civil court is entitled to basic 
pay for the period prior to date on which he is charged. 

A serviceman who is held by United States military 
authorities, subject to call of the Japanese civil authori- 
ties for his custody; is constructively absent from duty 
and is not entitled to basic pay for the period of his 
confinement, notwithstanding United States military 
charges have been preferred against him also. 

A serviceman who is held by United States military 
authorities, subject to call of the Japanese civil authori- 
ties for his custody, and who subsequently is acquitted 
does not have his absent status changed by reason of 
trial and conviction by court-martial on charges arising 
out of the same offense, and, therefore, the member 
should not be credited with pay for the period of con- 
finement. If acquitted by the civil authorities, his right 
to credit would depend on whether his absence is ex- 
cused as unavoidable. CompGen Decision B-128493, 28 
August 1956. 


MILITARY PERSONNEL—Retired Officers holding Nonappropriated 
Fund Activity Positions—Dual Office and Dual 
Prohibitions. 


Compensation 


@ Although retired officers of the Armed Forces who 
are employed by nonappropriated fund activities, such 
as post exchanges, officers’ messes, and employee’s 
cooperative associations, do not hold an “office” within 
the meaning of the dual office holding prohibition in 
the Act of July 31, 1894, 5 U. S. Code 62, they do hold 
an office or position under the Federal Government as 
the term is used in the dual compensation prohibition 
of the Economy Act of 1932, 5 U. S. Code 59 (a), which 
precludes the receipt of retired pay and civilian com- 
pensation in excess of the maximum fixed therein. 
CompGen Decision B—129348, 11 October 1956. 


NOTE: This decision is contrary to previous rulings of the Mili- 
tary Departments and indicates that an officer retired for any 
reason may be employed by a nonappropriated fund activity but 
that his combined retired pay and pay from his employment cannot 
exceed $10,000.00, unless otherwise exempted under 5 U. S. ¢. 
59 (a). 
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IGNORANCE OR MISTAKE OF FACT 
AS A DEFENSE IN MILITARY LAW 


MAJOR VERNE L. OLIVER, USMC 


GNORANCE OF LAW IS NO EXCUSE,’ but 

mistake of fact is sufficient for exculpation if 
what was done would have been lawful had the 
fects been as they were reasonably believed to 
be. This, like any other statement which seeks 
to compress a large field of law into the confines 
oi a single sentence, is entirely too broad for 
certain specific situations. It indicates the re- 
sult of the ordinary case, but its scope and limi- 
tations can be understood only in the light of 
important exceptions which have been recog- 
nized. 


Ignorance or Mistake of Fact as a Defense 2 


The Manual for Courts-Martial, United 
States, 1951, has recognized the defense of mis- 
take of fact. There are two paragraphs dealing 
with this defense; the first is general in its 
scope; the second applies the rule in larceny. 
Paragraph 154a (3) provides as follows: 


“Unless otherwise provided (expressly or by implica- 
tion) by the law denouncing the offense in question, 
ignorance or mistake of fact will exempt a person from 
criminal responsibility if it is an honest ignorance or 
mistake and not the result of carelessness or fault on 
his part.” 


Paragraph 200a (6) has this to say about in- 
tent to steal in larceny: 


sk *k & 
. 


“* * * > Also, a person who takes, obtains or with- 
holds the property of another, believing honestly and 
reasonably, although mistakenly, that he or the person 
for whom he is acting has a legal right to acquire or 
retain the property, is not guilty of an offense in viola- 
tion of Article 121.” 

It would appear, therefore, that the accused’s 
mistake of fact would be a complete defense so 
long as it is both “honest and reasonable.” 
However, as a result of various decisions of the 
United States Court of Military Appeals in in- 





1. Paragraph 154a (4), MCM, 1951, recognizes the defense of 
ignorance of the law; however, this subject is beyond the scope 
of this article. 

. The Court has pointed out that there is a technical difference 
between the terms of ignorance or mistake (see U. S. v. Lampkins, 
4 USCMA 31, 15 CMR 31). Generally, however, the Court has 
used the terms interchangeably, and the author sees no reason to 
draw an unnecessarily fine distinction here. 


terpreting the above quoted provisions of the 
Manual* a certain amount of perplexity and 
confusion among military personnel has arisen 
when an accused has sought to rely on igno- 
rance or mistake of fact as a defense. This 
perplexity and confusion may spring from the 
fact that in various opinions of the United 
States Court of Military Appeals the Court has 
differentiated on an individual basis between 
offenses where the accused must depend on mis- 
take or ignorance of fact which is both honest 
and reasonable, and those crimes where his de- 


fense may be predicated on an honest mistake 
alone. 


Mistake of Fact as a Defense in Offenses 
Involving a Specific Intent 


There seems to be little difficulty in applying 
the appropriate test for offenses grounded on 
specific intent. The landmark case on this is- 
sue is the case of United States v. Rowan * where 
the Court considered a conviction of larceny by 
check. The issue therein involved was whether 
or not an instruction which required the mis- 
take to be both honest and reasonable was 
erroneous. The Court held that since the 
offense involved a specific intent to deprive an 
owner permanently of his property, an instruc- 
tion which required both conditions placed an 
undue burden on the accused. The Court stated 
that where a mistake of fact is interposed to 
negate the existence of a necessary and specific 
intent, an honest mistake will operate as a de- 
fense regardless of its reasonableness or 
whether it resulted from carelessness on the 
part of the accused. Further, the Court added 
the requirement that the mistaken belief must 
be of such a nature that the conduct would have 
been lawful had the facts been as they were 
reasonably believed to be. 

In any criminal prosecution the ultimate 
question is whether or not all of the essential 
elements of guilt are established. If any such 


3. MCM, 1951. 
4. 4 USCMA 430, 16 CMR 4. 
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element is found to be wanting, guilt has not 
been substantiated; and hence, if the proof of 
honest mistake of fact, even without the support 
of reasonable grounds, negates the existence of 
such an element, it also disproves the charge 
itself. There is no saving power in the mistake 
alone. The fact that the accused says, “I was 
mistaken” does not necessarily indicate that he 
is not guilty. It is only by showing the absence 
of the specific intent due to his mistake that he 
can escape punishment for his criminal act. 
To further illustrate its reasoning the Court 
stated in United States v. Rowan: 


“* * * A hypothetical case will suffice to show the 
undesirable consequences which would flow from an ap- 
plication of the reasonable man test to an act involving 
specific intent. If we assume an individual asported 
property, honestly believing it belonged to him, but in 
fact it did not, and if we further assume an ordinary and 
prudent man would have made further inquiry and 
arrived at a different belief, then under the reasonable 
man test, the asporter is guilty of larceny. A specific 
criminal intent would thus be inferred from the facts 
and circumstances which would not show the belief of 
the taker but would merely be sufficient to establish 
what a reasonable person ought to have believed. That 
may be good civil law but a-crime measured by that 
yardstick would lack the scienter required to make out 
larceny.” 


In the Court’s most recent pronouncement on 
this issue,® it held the above rationale must be 
applied to the offense of desertion because one 
of the elements of the offense is the specific in- 
tent to remain away from the service perma- 
nently.’? The Court stated: 


“Therefore, it follows that the defense of mistake of 
fact to desertion need only include a showing that it 
was honest, for the notion that an accused can negli- 
gently intend to remain away permanently represents 
as great a logical impossibility as does the theory that 
he may negligently intend to deprive permanently an 
owner of his property. U.S. v. Rowan, supra.” 


Mistake of fact, therefore, when interposed 
as a defense in cases involving a specific intent 
is important only insofar as it negates the 
specific intent required for the guilt of the 
offense charged. Further, when mistake of 
fact is so interposed the mistake need only be 
honest. It does not have to be reasonable and 
is a good defense whether or not it resulted from 
carelessness on the part of the accused.® 





Special Mental Element Other Than Specific 
Intent 


A special mental element required for some 
particular offenses may be other than specific 
intent; for example, when the statute denounc- 
ing the crime in question alleges that the act 
must be done maliciously, knowingly, corruptly, 
or wilfully. The defense of mistake of fact in 
this type of situation has most frequently arisen 
in military cases involving the possession or use 
of habit-forming drugs or marihuana. A\l- 
though the offense itself is a general intent 
offense, in order to sustain a conviction there is 
required a special mental element of knowledge 
of the presence of the drugs, and the issue pre- 
sented to the Court is whether or not the de- 
fense of ignorance or mistake of fact negates the 
knowledge of the presence of the drugs. See 
United States v. Hughes,® United States v. 
Reese,’® United States v. Greenwood, United 
States v. Grier,’? United States v. Lampkins.“ 

In the above cited cases the Court determined 
that although the term knowledge was not men- 
tioned in the Manual “ in relation to wrongful 
use or possession of narcotics, this element was 
not eliminated from the crime, and further, 
where properly raised, the defense of mistake 
of fact is available to one accused of either use 
or possession of narcotic drugs to negative the 
required element of knowledge. The Court in 
these cases adopted the same rationale set forth 
in the Rowan case which involved specific in- 
tent;*° i. e., if the accused introduced evidence 
indicating that he was laboring under an honest 
mistake of fact, even without the support of 
reasonableness, his honest mistake of fact 
negatives the existence of this special mental 
element—knowledge. 

The court reasoned that once the issue of 
knowledge was reasonably raised by the evi- 
dence, a valid conviction of either wrongful 
possession or use of a drug must be based on no 
less, respectively, than a known physical control 
over, or physical assimilation of, a substance 
proscribed by law as a narcotic, the physical 
composition, the character, and the identity of 
which is also known. An honest want of know- 
ledge, wholly apart from its reasonableness, is 
sufficient for the accused to make out his defense 








. Supra note 4. 

. U.S. v. Holder, 7 USCMA 213, 22 CMR 3. 
. Article 85, UCMJ. 

. Implicit in the provision is the further requirement that the 
mistaken belief must be of such a nature that the conduct would 
have been lawful had the facts been as they were reasonably 
believed to be. U. S. v. Rowan, supra note 4. 
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9. 5 USCMA 374, 17 CMR 374. 
10. 5 USCMA 560, 18 CMR 184. 
11. 6 USCMA 209, 19 CMR 335. 
12. 6 USCMA 218, 19 CMR 344. 
13. Supra note 2. 
14. MCM, 1951. 
15. Supra note 4. 
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as a matter of law. Thus assuming the issue 
has been raised, the accused is entitled to an in- 
struction predicating his criminal responsibility 
on the absence of an honest—not an honest and 
reasonable—ignorance or mistake of fact. 

Another offense not requiring specific intent 
as commonly known is perjury. However, an 
untrue statement made under oath requires the 
special mental element that the statement must 
be wilfully and corruptly false before an ac- 
cused can be convicted of the offense.** There- 
fore, the defense of mistake of fact may be in- 
terposed to negate this required special mental 
element.” Further, an untrue statement made 
under oath is not wilfully and corruptly false 
and hence not perjury if honestly believed to 
be true, whether based on reasonable grounds 
or not.® The Court has stated that Article 131” 
could not be extended to a situation where the 
accused honestly believes his testimony to be 
true, although in fact, his understanding is 
erroneous, or based on information which a 
reasonably prudent man would consider insuffi- 
cient. To so broaden the Article’s scope would 
be to substitute mere negligence for a special 
mental element required by the statute which 
defines the crime of perjury. The Court in ar- 
riving at this conclusion adopted the great 
weight of civilian authority on this issue. It 
stated “‘the rule seems clear that a false state- 
ment which is the result of an honest mistake 
may not be made the basis for a conviction of 
perjury.” One of the clearest expositions of 
this view, which is held by the majority of 
the civilian courts and adopted by the United 
States Court of Military Appeals, is found in 
Clark and Marshall, The Law of Crimes, § 446, 
page 644: 


“(d) Knowledge and Intent.—It is essential at com- 
mon law, that the taking of a false oath shall be both 
wilfull and corrupt. Testifying falsely by mistake, 
however negligently or inconsiderately, is not perjury. 
For this reason, the fact that a person has given con- 
tradictory testimony on different occasions does not 
show that he has committed perjury, for he may, on each 
occasion, have believed his testimony to be true. It 
has been held that it is perjury for a witness to swear 
wilfully and deliberately to what is false, when he has 
no probable cause to believe it to be true, though he 
may believe it to be true, but this view cannot be 
sustained. A witness who states what he believes to 
be true cannot be guilty of wilfull and corrupt false 
swearing, however negligent or careless he may be in 
his belief.” 





16. Article 131, UCMJ. 

17. U. S. v. Taylor, 5 USCMA 775, 19 CMR 71. 
18. U. S. v. Taylor, supra. 

19. Supra note 6. 


Therefore, in any crime involving a specific 
intent or other special mental element, an honest 
mistake or ignorance of an essential fact may 
serve to negate the possibility of the existence 
of that element. Thus, so long as the mistake 
is an honest one this result is reached, regard- 
less of whether a reasonably prudent man, 
under the like facts and circumstances, also 
would have been mistaken. 


General Intent Offenses 


What has been said hereinbefore does not 
mean that the defense of mistake of fact—with 
its limitation to honesty alone—need necessarily 
be applied with equal vigor where the offense 
involved demands merely a general “criminal 
mind”. 

In cases involving general criminal] intent, if 
the accused asserts that while he possessed 
knowledge of the facts giving rise to the prose- 
cution, he believed one or more of them to be 
different in a material particular than was ac- 
tually the case, then a different standard may 
appropriately be applied.” In the McCluskey 
case,” the offense charged was the crime of 
bigamy and the Court held that the accused’s 
mistake of fact must be both honest and reason- 
able to constitute a defense. The Court stated 
that although in some of its previous decisions 
in this area they have, in effect, amended the 
provisions of Paragraph 154a (3) *? by holding 
that their coupling of reasonableness to the de- 
fense of mistake or ignorance of fact operated 
to place an indefensible burden on the accused 
person, they were not constrained to do so in the 
instance of the crime of bigamy (an offense 
not requiring a specific intent). The Court 
held that the accused—while admitting his pre- 
vious marriage, but asserting a mistaken belief 
in the existence and validity of a subsequent 
divorce—must be held not only to have acted 
honestly, but also to have taken such steps as 
would have been taken by a reasonable man, 
under the circumstances, to determine the valid- 
ity of that honest belief. In adopting this view 
the United States Court of Military Appeals has 
followed the minority of the states,”* and the de- 
cision of one Federal Court, which have 
adopted the position that in the offense of 
bigamy that an honest mistake—if reasonable— 
will serve as exculpation. 





20. U. S. v. McCluskey, 6 USCMA 545, 20 CMR 261. 

21. Supra note 20. 

22. MCM, 1951. 

23. Robinson v. State, 6 Ga. App. 696, 65 S. E. 792 (1909); Leseuer v. 
State, 176 Ind. 448, 95 N. E. 239 (1911); Baker v. State, 86 Neb. 
775, 126 N. W. 300 (1910). 

24, Alexander v. United States, 136 F. 2d 783 (D. C. Cir. 1943). 
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There are certain general intent offenses in 
military law where criminal responsibility is 
bottomed on negligence. Such offenses have 
been recognized by the United States Court of 
Military Appeals in the instances of negligent 
homicide and negligent loss, damage or destruc- 
tion of Government property.” 

In this type of a general intent offense one of 
the elements of the crime is negligence; there- 
fore before a mistake can be a defense it must 
be both honest and reasonable, and obviously 
the accused cannot escape a finding of guilty by 
showing that he acted without due care.** Inthe 
Perruccio case," the offense involved was negli- 
gent homicide. The Court held that before a 
mistake could be a defense in this situation it 
must be both honest and reasonable. In arriv- 
ing at this conclusion the Court reasoned that 
if the evidence is sufficient to permit the court- 
martial to find beyond a reasonable doubt that 
the accused had failed to use the care a reason- 
ably prudent man would have used under the 
circumstances, then there is factual support 
for a finding of guilty. If, on the other hand, 
there is no substantial evidence in the record 
which would justify the conclusion, then a find- 
ing of not guilty should be returned. That is 
precisely the test which determines the mistake 
of fact in a negligent homicide case. If the 


25. U. S. v. Kirchner, 1 USCMA 477, 4 CMR 69; Article 108, UCMJ; 
see U. S. v. Ryan, 3 USCMA 735, 14 CMR 153. 

26. U.S. v. Perruccio, 4 USCMA 28, 15 CMR 28. 

27. Supra note 26. 





court-martial could find that the accused’s mis- — 
take was induced by his own negligence, and 
the mistake of fact was not reasonable, then it 
could find that the death of the victim was — 
caused by the same negligence. Conversely, if 
it is found that the accused acted reasonably, it 
follows logically that his mistake could not have 
been founded on the lack of due care. There- 
fore, a determination of one issue necessarily 
determines the other. From the above rationale } 
of the court it becomes obvious then that in 
offenses bottomed on negligence, the accused’s 
mistake must be both honest and reasonable. 

It is manifest that the United States Court of 
Military Appeals thus far has preferred to 
adopt the principle that, in general intent cases, 
a mistake of ignorance of fact must be both 
honest and reasonable to be a defense.” 


Conclusion 


In applying the principles of ignorance or 
mistake of fact there are many ramifications. 
A determination as to whether the offense 
charged involves a specific intent or a general 
intent is the first step prior to the application 
of these principles. The required mental ele-— 
ment can vary with the offense, and when 
reliance is placed upon mistake of fact as a de- 
fense,; conceding a mistake has been made, then 
the elements of the offense charged must be 


analyzed in order to ascertain the correct prin- 
ciples applicable in that particular situation. 





28. U.S. v. Holder, supra note 6. 





RECENT JAG OPINIONS - 


RETIRED NAVAL OFFICERS ENTITLED TO RECEIVE PAY—iurisdiction 
over—Attachment of pay. 


@ The fdllowing questions as to disciplinary control 
over a retired regular navy officer entitled to receive 
pay, who was indebted to the commissioned officers’ mess 
(open), and who is described as “officer A”, were 
posed: 

“(a) Is officer A subject to the jurisdiction of the 
local Commanding Officer: 

(b) Is officer A by virtue of Article 2 (4), UCMJ, sub- 
ject to the court-martial jurisdiction of the local Com- 
manding Officer or the District Commandant; or must 
he be ordered to active duty for such jurisdiction to 
attach? 

(c) Can the retired pay of officer A be reached in 
any way for liquidation of the indebtedness; and, if so, 
what procedure should be followed to accomplish this 
fact? 

“The appropriate District Commandant is considered 
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to be the commander who exercises immediate jurisdic- 
tion under Article 15, UCMJ, over retired officers on 
inactive duty within his District within the meaning 
of paragraph 31, MCM 1951. General Order No. 19 
sets forth the responsibilities of the District Com- 
mandant for standards of naval performance and dis- 
cipline in his area. Article 2 (4) of the Uniform Code 
of Military Justice provides that retired personnel of a 
regular component of the armed forces who are entitled 
to receive retired pay shall be subject to the Code, and_ 
therefore it would not be necessary as a matter of law 
to order such personnel to active duty to assert juris- 
diction under the Code. Questions (a) and (b) quoted: 
in paragraph 1 above are answered accordingly. 
“This office knows of no statutory authority or regu- 
lation which would permit the attachment of the pay of 
a retired naval officer for liquidation of indebtedness. 
Question (c) is therefore answered in the negative.” 
JAG:II:1:CFA:imz, 7 September 1956. 
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